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September 14, 2015

By U.S. and Electronic Mail

California Department of Fish and Wildlife
Nongame Wildlife Program

Attn: Laura Patterson

1812 9th Street

Sacramento, CA 95811

email: wildlifemgt@wildlife.ca.gov

Re: Comments on the Petition to List the Flat-Tailed Horned Lizard

(Phrynosoma mcallii) as Endangered under the California Endangered Species
Act

Dear Ms. Patterson:

We represent Ecologic Partners, Inc., a consortium of family-oriented recreational groups that
are committed to protecting public access to key recreational areas in the western United States.'
We appreciate the opportunity to provide comments to the California Department of Fish and
Wildlife (DFW) in connection with DFW's status review of the Flat-Tailed Horned Lizard
(Phrynosoma mcallii) (FTHL) under Fish and Game Code section 2074.6 in response to a
Petition to list the FTHL under the California Endangered Species Act (CESA).

The DFW should not recommend to the Fish and Game Commission that the FTHL be listed
under CESA. As made clear by the Petition history, the Petition does not contain sufficient
information to indicate that listing may be warranted. The Petition should not be evaluated in a
vacuum — the DFW and the Commission have the benefit of years of extensive study and
analysis performed at the federal level by the U.S. Fish and Wildlife Service (Service). This
letter is intended as a brief overview of the Service’s determinations with respect to the FTHL.

As shown below, since at least 1993, the Service has exhaustively examined issues surrounding
the FTHL, and repeatedly determined that listing the FTHL as threatened under the federal
Endangered Species Act is not warranted. The instant Petition is a “repackage” of unsuccessful
attempts to list the FTHL under the federal Endangered Species Act. However, the Petition does

! EcoLogic’s charter members include the American Sand Association, the San Diego Off-Road
Coalition, the American Motorcyclists Association District 37, and the Off-Road Business
Association. EcoLogic provides this comment letter on behalf of itself, and on behalf of these
four organizations and their respective members.
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not overcome the Service’s repeated findings that there is insufficient cause to listing the FTHL
as a threatened species. Accordingly, the Petition does not present sufficient scientific
information indicating that listing may be warranted under California’s Endangered Species Act.

THE 1997 WITHDRAWAL OF THE FTHL PROPOSED LISTING

As background, on November 29, 1993, the Service published a proposed rule to list the FTHL
as a threatened species under the federal Act. (58 FR 62624.) On June 15, 1997, the Service
issued a final decision to withdraw the FTHL proposed listing. (62 FR 37852.)

The Service determined that the FTHL did not meet the required criteria to warrant listing as
threatened under the ESA for three primary reasons. First, the Service found that the best
available scientific data was inadequate to show that the FTHL was suffering from a population
decline. Second, the Service found that a number of the threats to the FTHL identified in the
proposed rule had been eliminated or reduced. Finally, the Service determined that the Range
wide Management Strategy and the implementing Conservation Agreement, covering a
significant part of the species’ extant habitat, would further reduce threats to the species and its
habitat. Therefore, the Service concluded, analysis of the five listing factors set forth in 16
U.S.C. §1533(a)(1) demonstrated that listing the FTHL as a threatened species was not warranted.
In addition, as in the proposed rule, the Service’s final determination found that overutilization
(Listing Factor B) and disease or predation (Listing Factor C) do not threaten the FTHL with
extinction.” The Secretary’s ultimate conclusion also turned on her determination that, however
serious the threats to the lizard on private land, “[1]arge blocks of habitat with few anticipated
impacts exist on public lands throughout the range of this species.” (62 FR 37860; Defenders of
Wildlife v. Norton (9th Cir. 2001) 258 F.3d 1136, 1140.)

The 1997 decision to withdraw the FTHL proposed listing was challenged in the U.S. District
Court for the Southern District California. On June 16, 1999, the District Court upheld the
Service’s decision of withdrawal. However, the decision was appealed and on July 31, 2001, the
Ninth Circuit Court of Appeals vacated the District Court’s ruling and remanded back to the
Secretary. (Defenders of Wildlife, supra, 258 F.3d at p. 1136.) In accordance with the Court of
Appeal’s ruling, the Service reinstated the 1993 proposed rule. (66 FR 66384.)

THE 2003 WITHDRAWAL OF THE FTHL PROPOSED LISTING

On January 3, 2003, the Service published a decision to withdraw the 1993 proposed rule to list
the FTHL under the federal Endangered Species Act. (68 FR 331.) The Service determined that

2 Defenders of Wildlife, et al. v. Babbitt, et al., Brief for Defendants-Appellees, 2000 WL
33980128, at pp. 13-14.
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listing the FTHL as threatened was not warranted “because threats to the species as identified in
the proposed rule are not as significant as earlier believed, and current available data do not
indicate that the threats to the species and its habitat, as analyzed under the five listing factors
described in section 4(a)(1) of the Act, are likely to endanger the species in the foreseeable future
throughout all or a significant portion of its range.” (Ibid.) The Service found the lizard to be
“in danger of extirpation in the Coachella Valley” (68 FR 348); however, it determined that the
Coachella Valley is not a significant portion of the species’ range. Accordingly, the Service
concluded in the 2003 withdrawal that the FTHL populations on either side of the Imperial
Valley-Salton Sea and in Arizona were not likely to become endangered in the foreseeable future.

The 2003 withdrawal was challenged in the U.S. District Court for the District of Arizona. On
August 30, 2005, the District Court found that the Service’s withdrawal of the proposed rule
violated the federal Endangered Species Act and the Ninth Circuit’s remand order by failing to
evaluate the lizard’s lost habitat and whether that habitat was a significant portion of the range.
The Court upheld all other aspects of the 2003 withdrawal decision, concluding that the
Secretary’s assessment of threats to the lizard’s current range was reasonable and supported by
the evidence in the administrative record. (Tucson Herpetological Soc. v. Salazar (9th Cir. 2009)
566 F.3d 870, 875.)

The District Court ordered the Service to make a new listing decision, stating that the agency
need only address the matters on which the Court’s August 30, 2005 Order found the withdrawal
unlawful, i.e., generally, whether the lizard’s lost historical habitat renders the species in danger
of extinction in a significant portion of its range.

THE 2006 WITHDRAWAL OF THE FTHL PROPOSED LISTING

The Service did not appeal the District Court’s Order; instead, pursuant to the order, the Service
cancelled the 2003 withdrawal and restored the lizard to proposed listing status. The Service re-
examined the lost historical habitat of the FTHL in relation to the 2003 withdrawal, and
determined that the lost historical habitat is not a significant portion of the species’ range, and its
loss does not result in the species likely becoming endangered in the foreseeable future
throughout all or a significant portion of its range. (71 FR 36745.) Accordingly, on June 28,
2006, the Service again withdrew the 1993 proposed rule.

To comply with the District Court’s 2005 limited remand order, the 2006 withdrawal quantified
the lizard’s lost range, explained why that range is not “significant” within the meaning of the
Endangered Species Act, and incorporated the findings in the 2003 withdrawal by reference.
(Tucson Herpetological Soc. v. Salazar (9th Cir. 2009) 566 F.3d 870, 875.) Specifically, the
2006 withdrawal offered a set of reasons for discounting the significance of the lizard’s lost
historical range (approximately 23% of the species’ baseline range). The Service explained that:
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(1) lizard populations persist across most of the species’ current range despite habitat loss and
fragmentation; (2) much of the lizard’s lost habitat was converted to agricultural, commercial,
and residential development long ago; (3) the lost portions of the lizard’s range do not carry any
special biological or genetic importance for the species as a whole; and (4) lost historical habitat
represents a relatively small portion of the lizard’s baseline range. (Tucson Herpetological Soc.,
supra, 566 F.3d at p. 877; See 71 FR 36751.)

The 2006 withdrawal was also challenged in the U.S. District Court for the District of Arizona.
The District Court granted summary judgment in favor of the Service. (Tuscon Hermetological
Society v. Kempthorne, 04-CV-00075-PHX-NVW.) However, this ruling was challenged in the
Ninth Circuit Court of Appeals, which reversed the District Court’s ruling. The Ninth Circuit
determined that, in the analysis of whether the lizard’s lost historical range constituted a
significant portion of the species’ range, the administrative record did not support what the Court
viewed as the Service’s conclusion that FTHL populations were stable and viable throughout
most of its current range.

THE 2011 WITHDRAWAL OF THE FTHL PROPOSED LISTING

Accordingly, on November 3, 2009, the District Court remanded the 2006 withdrawal to the
Service for further consideration and reinstated the 1993 proposal to list the species. And, after
further detailed analysis, on March 15, 2011, the Service withdrew the 1993 proposed rule for
the fourth and final time. (76 FR 14210.) The Service made the determination to withdraw
because threats to the species as identified in the 1993 proposed rule are not as significant as
earlier believed, and available data do not indicate that the threats to the species and its habitat,
as analyzed under the five listing factors described in section 4(a)(1) of the Act, are likely to
endanger the species in the foreseeable future throughout all or a significant portion of its range.
The Service published its 2011 decision to withdraw in a detailed 58-page opinion. (76 FR
14210.) The Service’s decision, which is summarized below, was not challenged and is now
considered the Service’s final opinion on the matter.

The Service’s Background Findings

As to management and populations, the Service found three notable management mechanisms
are in place within the U.S. portion of the FTHL range: (1) the Interagency Conservation
Agreement, which includes the Flat-tailed Horned Lizard Rangewide Management Strategy
(Rangewide Management Strategy); (2) the Coachella Valley Multiple Species Habitat
Conservation Plan (Coachella Valley MSHCP); and (3) the Lower Colorado River Multi-Species
Conservation Plan (Lower Colorado MSCP). (76 FR 14215.) The Service found that
implementation of the Interagency Conservation Agreement has had a positive effect on the
FTHL populations in the United States and will continue to do so. The Coachella Valley
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MSHCP is a regional habitat conservation plan (HCP) developed under section 10 of the Act that
covers the FTHL in the Coachella Valley. The Lower Colorado MSCP is also an HCP that
addresses the FTHL. (Ibid.)

As to population dynamics, the Service noted the history of FTHL monitoring and the
shortcomings of the techniques used. (76 FR 14219.) However, the Service noted that
monitoring using more rigorous data collection and analytical methodologies has been conducted
as part of the implementation of the Rangewide Management Strategy. (Ibid.) The Service
found that:

“Although there are no comparable historical data with which to provide context,
our analysis suggests that the level of occupancy of flat-tailed horned lizards
within the surveyed areas seemed relatively high at all sites. For example, visual-
and-scat survey results show that flat-tailed horned lizards occupied at least 80
percent of the Management Areas in the years surveyed, except in the West Mesa
Management Area in 2005, which had a low level of survey effort that year.
Additionally, results from the 53-plot subset with multi-year data from 2006 to
2009 suggested that the level of flat-tailed horned lizard occupancy stayed about
the same or may have even increased slightly over time.”

(Ibid.) Accordingly, the Service stated: “we conclude from the above results that the level of
occupancy within the survey areas is not low, and that there is no indication of a decline.” (Ibid.)
In short, although recognizing certain caveats, the Service concluded that FTHL populations in
the Management Areas “are not low and have not declined since 2007, and probably not declined
since 1997.” (76 FR 14220.)

The Service’s Findings on the Five Factors Affecting the FTHL

The federal Endangered Species Act provides that a species may be determined to be endangered
or threatened due to one or more of the five factors described in section 4(a)(1) of the Act. (16
U.S.C. §1533(a)(1).) The Service evaluated threats to the FTHL under the five listing factors in
the 1993 proposed rule; and, the subsequent documents in 1997 and 2003 withdrawing the
proposed rule included additional evaluations. (76 FR 14223.) At the time of the 2011
withdrawal, the 2003 withdrawal document was the most comprehensive and the most recent
five-factor analysis. (/bid) In addition, the 2011 document used the best scientific and
commercial data available to evaluate current potential threats to FTHL and its habitat rangewide
per the five listing factors. (/bid.)

For the first listing factor, the Service evaluated the present (current) or threatened (anticipated)
impacts that may be affecting the habitat or range of the FTHL. (76 FR 14223.) Under this
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factor, the Service extensively analyzed “fragmentation™ and past habitat loss; agricultural and
urban development; development associated with energy production projects; the effects of
invasive, nonnative plants; off-highway vehicles; and military training activities. The Service
concluded that current or anticipated future urban, agricultural, or energy development
throughout the species’ range is not currently a substantial threat to the FTHL, nor does the
Service expect it to become a substantial threat in the foreseeable future. Further, the Service did
not consider the potential threats of invasive, nonnative plants, frequent OHV activity, or
military training activities to be substantial threats to the FTHL, either individually or in
combination. Therefore, based on its review of the best available scientific and commercial
information, the Service found the FTHL is not threatened by the present or threatened
destruction, modification, or curtailment of its habitat or range, either now or in the foreseeable
future. (76 FR 14231.)

For the second listing factor, the Service analyzed overutilization — i.e., the capture or collection
of individuals of a species — of the FTHL for commercial, recreational, scientific, or educational
purposes. The Service concluded that the available information does not suggest that the amount
of utilization has significantly affected the status of the FTHL; therefore, the Service concluded
based on the best scientific and commercial information, that overutilization for any purpose is
not a threat to the FTHL, now or in the foreseeable future. (76 FR 14232.)

For the third listing factor, the Service analyzed disease and predation. The Service stated it is
not aware of any reports of disease in the FTHL. The Service also found that predation likely
occurs in some human-altered areas at higher than typical rates; however, compared to the
distribution of the species, relatively few flat-tailed horned lizards are likely subjected to
increased predation. Therefore, based on its review of the best scientific and commercial
information, the Service found the FTHL is not threatened by disease or predation, now or in the
foreseeable future. (76 FR 14232.)

For the fourth listing factor, the Service analyzed existing regulatory mechanisms. The Service
noted that in its analyses under the other four listing factors, all of the threats presented are of
low magnitude, are non-imminent, and/or cover very small portions of the species’ range. (76
FR 14233.) The Service found that with the withdrawal of the proposal to list the FTHL, the
only change in regulatory protections would be the removal of the conference requirement under
section 7(a)(4) of the federal Endangered Species Act. Because a conference opinion is only
advisory in nature, the Service does not expect this change to have any significant effect on the
status of the FTHL. (76 FR 14235.) The Service analyzed regulatory mechanisms under Federal

3 The Service noted that the term “fragmentation,” as it has been used in the past, is

ambiguous. (76 FR 14224.) However, “fragmentation” has generally been defined as the
breaking up of a habitat or ecosystem into smaller parcels. (76 FR 14223.)
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laws, California state laws, Arizona state laws, and Mexican federal law. The Service found that
these regulatory mechanisms will remain in place and will continue to provide benefits to the
FTHL and its habitat. (/bid.) This includes several laws or mechanisms that reduce potential
threats, such as State laws that restrict collection of FTHLs, and planning documents that
incorporate measures from the Rangewide Management Strategy. Therefore, the Service
concluded that the existing regulatory mechanisms are not inadequate and do not threaten the
species throughout all or a significant portion of its range, now or in the foreseeable future. (76
FR 14235.)

As to the fifth listing factor, the Service assessed the natural or manmade threats to the species
that were not addressed under the previous four factors. The Service analyzed the potential
effects associated with “fragmentation” on the species and its habitat. Specifically, the Service
assessed the effects of barriers and small populations and edge effects. (76 FR 14236.) The
Service also considered the potential effects of pesticide spraying, OHV use, prolonged drought,
and global climate change under this factor, although several of these factors were also identified
elsewhere. (/bid.) As to fragmentation, the Service noted that the distribution of the FTHL is
divided into four discrete populations; accordingly, the Service assessed the “fragmentation”
threat on each of the individual populations, instead of on the population-as-a-whole. (76 FR
14237.) In short, after detailed analysis, the Service concluded that the vast majority of the
current distribution of the FTHL occurs in blocks of habitat large enough to support populations
greater than 7,000 adults; therefore, small population size is not a threat to the FTHL and the
species is not habitat-limited. (76 FR 14251.) The Service also concluded that the various other
potential threats assessed under this factor, i.e., pesticide spraying, efc., are not substantial, either
individually or in combination. Accordingly, based on its review of the best available scientific
and commercial information, the Service found that the FTHL is not threatened by natural or
manmade factors affecting its continued existence, either now or in the foreseeable future. (Zbid.)

Overview of the Service’s 2011 Findings

The FTHL monitoring data on which the Service relied in 2011 is more robust than the data it
relied on in its 1993 proposed rule and its earlier withdrawal documents. (76 FR 14251.) This
enabled the Service to conclude with increased confidence that FTHL populations in the
Management Areas are not low in abundance or declining. Its analysis suggests that occupancy
of FTHLs within survey areas is relatively high. (/bid.) The Service’s interpretation is that the
available population data does not support a conclusion that the species is in danger of extinction,
or is likely to become endangered within the foreseeable future. (Ibid.) Instead, the Service
concluded that the FTHL populations are not small and the species is not habitat-limited in the
United States or Mexico at this time, nor does it expect the species to suffer from the deleterious
effects of small population size in the foreseeable future. (76 FR 14253.)
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The Service also concluded that the effects to the species associated with the implied meaning of
fragmentation — that is, the division of the species” populations into smaller populations by the
introduction of manmade barriers and the subsequent deleterious effects that may be associated
with small population size — are not likely to constitute a substantial threat to the species now or
in within the foreseeable future. (76 FR 14252.)

In addition, the Service concluded that within the United States, most of the area occupied by the
species is under Federal or State control and overseen by agencies that are signatories to the
Interagency Conservation Agreement and associated Rangewide Management Strategy.
Although the agreement is voluntary, several signatories — including the BLM — have
incorporated aspects of the Rangewide Management Strategy into their planning documents, thus
making them less voluntary. (Z/bid.) Thus, the conservation efforts implemented by signatories
of the Interagency Conservation Agreement and associated Rangewide Management Strategy
reduce the impact of existing threats in the United States and promote actions that benefit the
FTHL throughout its range, including Mexico. (Ibid.)

The Service also found that threats to FTHLs associated with development activities are reduced
or limited by the Interagency Conservation Agreement and the Rangewide Management Strategy,
and by the limited amount of water available in this arid region and the remoteness of much of
the habitat.

Finally, the Service considered the species’ status relative to the five factors described in the
federal Endangered Species Act. The Service carefully assessed the best scientific and
commercial data available regarding the past, present, and reasonably anticipated future threats
faced by the FTHL. The analysis did not identify threats of imminence, intensity, or magnitude,
either individually or in combination, to the extent that the species requires the protection of the
Act throughout its range. Further, there is no information to suggest that the FTHL population is
declining or is in danger of becoming an endangered species in the foreseeable future. Therefore,
the Service concluded that the species is not in danger of extinction or likely to become so within
the foreseeable future and is not in need of the protections afforded by the federal Endangered
Species Act. (76 FR 14253.)

THE FTHL RANGEWIDE MANAGEMENT STRATEGY IS WORKING

As you know, the Flat-tailed Horned Lizard Interagency Coordinating Committee (FTHL ICC)
prepared the Flat-tailed Horned Lizard Rangewide Management Strategy (RMS) in 1997, which
was subsequently revised in 2003. The purpose of the RMS (as revised) was to secure and
manage sufficient habitat to maintain self-sustaining populations of the FTHL in habitat areas.
(RMS, at pp. 24 and 47.) The FTHL ICC also became responsible for implementing
conservation and management strategies for the FTHL and maintaining extant populations of the
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FTHL in perpetuity. As a result, five management areas (MAs) and one research area (RA) were
established to protect the species and to serve as long-term monitoring sites. The El Centro
Resource Area administers three of these areas: West Mesa MA, East Mesa MA, and Yuha
Desert MA. The California Department of Parks and Recreation manages the Octotillo Wells
State Off-Highway Vehicle Area (OWSVRA) as an RA and the Borrego Badlands MA. Outside
the MAs, the FTHL habitat is protected through previously established habitat management
plans.

The FTHL ICC created a population and monitoring program to learn how FTHL populations
change (if at all) over time. According to the RMS, determining whether there is a trend requires
accurate measurements of populations, then removing "the effects of natural demographic and
environmental stochasticity." (RMS, at p. 64.) The RMS states that if a population or
distribution decline greater than 30% is detected within any MA, the FTHL ICC would prepare
management prescriptions to reverse the trend. That was the "trigger point" established by the
FTHL ICC to determine when action was needed.

Multiyear Monitoring (2007-2013) Report on the FTHLs Report No Decline

In June 2015, the Herpetological Conservation & Biology published results of a multiyear study
conducted between 2007 and 2013 on the FTHL population within the MAs and RA. The
research was obtained by a consortium of individuals, including individuals from the DFW, State
Parks, U.S. Fish and Wildlife Service, California Desert District, and the U.S. Bureau of Land
Management and can be found on the Internet at the following website address:
http://www.herpconbio.org/Volume_10/Issue 1/Leavitt etal 2015.pdf . For your convenience,
a hardcopy is attached for your review and consideration. The primary author of the study is
Daniel J. Leavitt, from the Arizona Game and Fish Department (the Leavitt Report).

The FTHL ICC established a monitoring plan to evaluate both demography and occupancy of the
FTHL, using the same methods for consistency across in the MAs and RA. The research team
selected occupancy plots randomly from several MAs and sampled those plots multiple times
during the active season for the FTHL between 2011 and 2013. (Leavitt, at p. 191.) Leavitt's
team sampled 100-200 plots per MA six times each summer. For demographic measurements,
the research team selected a series of 9 hectare plots based on perceived habitat quality between
2008 and 2013. The demographic plots were surveyed every week-day for two weeks, 10 times
per year. The team followed FTHL tracks and other signs of FTHL presence. They marked
captured FTHLs measuring 45 millimeters in length and tagged fully grown adults with Passive
Integrated Transponders. (Leavitt, at p. 193.) From the data collected the research team
developed multiple-season occupancy and demographic models to estimate, among other things,
occupancy probability, immigration, emigration, births, and deaths. (Leavitt, at pp. 193-194.)
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Between 2007 and 2013, the research team captured 715 FTHL and found no evidence of a
population decline greater than 30% during the monitoring period after accounting for natural
and stochastic population fluctuations. In addition, the team found less than 1% of the land in
the management areas had been disturbed since the creation of the RMS in 1997. (Leavitt, at p.
191.) Most important, the highest occupancy was at the OWSVRA, which suggests that the
resource management regime at this park is effective and maintains sufficient “separation”
between OHV users and FTHLs. (Leavitt, at p. 197.)

In short, under the applicable candidacy standards, the available data, of which there is plenty, do
not support listing the FTHL under the CESA. Given the extensive analysis already conducted
under the federal Act, which has been fully vetted by both district courts and the Ninth Circuit
Court of Appeals, the Department and the Commission should deny the petition to list the FTHL
as threatened or endangered under California law.

Thank you for your consideration.

Very truly you

David P. Hubbard
of
Gatzke Dillon & Ballance LLP



